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C E R T I F I E D F O R PU B L I C A T I O N
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SIXTH APPELLATE DISTRICT

YVONNE WONG,
Plaintiff and Respondent,

H034059
(Santa Clara County
Super. Ct. No. CV129971)

v.
TAI JING et al.,
Defendants and Appellants.

I. S T A T E M E N T O F T H E C ASE
Plaintiff Yvonne Wong (Wong), a pediatric dentist, filed an action against
defendants Tai Jing (Jing), his wife Jia Ma (Ma), and the Web site Yelp.com (Yelp)
based on allegedly false assertions contained in a review posted on Yelp that criticized
WKHGHQWDOVHUYLFHV:RQJKDGSURYLGHGWR-LQJDQG0D¶V\RXQJVRQ7KHGHIHQGDQWV
responded by filing an anti-SLAPP motion under Code of Civil Procedure section 425.16
WRVWULNH:RQJ¶VFODLPV1 The trial court denied the motion, and defendants now appeal
from that order. (§ 425.16, subd. (i).)
We reverse.
I I. A N T I -SL A PP M O T I O N P R O C E D U R E
Section 425.16 is called the anti-SLAPP statute because it allows a defendant to
gain early dismissal of causes of action that are designed primarily to chill the exercise of
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³6/$33LVDQDFURQ\PIRUVWUDWHJLFODZVXLWDJDLQVWSXEOLFSDUWLFLSDWLRQ´
(Balzaga v. Fox News Network, LLC (2009) 173 Cal.App.4th 1325, 1329, fn. 3.)
All further unspecified statutory references are to the Code of Civil Procedure.

First Amendment rights. (Siam v. Kizilbash (2005) 130 Cal.App.4th 1563, 1568;

Simmons v. Allstate Ins. Co. (2001) 92 Cal.App.4th 1068, 1069-1070.) In pertinent part,
WKHVWDWXWHSURYLGHV³$FDXVHof action against a person arising from any act of that
SHUVRQLQIXUWKHUDQFHRIWKHSHUVRQ¶VULJKWRISHWLWLRQRUIUHHVSHHFKXQGHUWKH8QLWHG
States Constitution or the California Constitution in connection with a public issue shall
be subject to a special motion to strike . . . ´ VXEG E  
$FWV³µLQIXUWKHUDQFHRI¶´WKHVHULJKWVLQFOXGH³  DQ\ZULWWHQRURUDOVWDWHPHQW
or writing made before a legislative, executive, or judicial proceeding, or any other
official proceeding authorized by law; (2) any written or oral statement or writing made
in connection with an issue under consideration or review by a legislative, executive, or
judicial body, or any other official proceeding authorized by law; (3) any written or oral

statement or writing m ade in a place open to the public or a public forum in connection
with an issue of public interest; (4) or any other conduct in furtherance of the exercise of
the constitutional right of petition or the constitutional right of free speech in connection
ZLWKDSXEOLFLVVXHRUDQLVVXHRISXEOLFLQWHUHVW´ VXEG H LWDOLFVDGGHG
In ruling on an anti-SLAPP motion, the trial court engages in a two-step process.
³)LUVWWKHFRXUWGHFLGHVZKHWKHUWKHGHIHQGDQWKDVPDGHDWKUHVKROGVKRZLQg that the
challenged cause of action is one arising from protected activity. The moving
GHIHQGDQW¶VEXUGHQLVWRGHPRQVWUDWHWKDWWKHDFWRUDFWVRIZKLFKWKHSODLQWLIIFRPSODLQV
ZHUHWDNHQµLQIXUWKHUDQFHRIWKH>GHIHQGDQW@¶VULJKWRISHWLWLRQRUIUHHVpeech under the
8QLWHG6WDWHVRU&DOLIRUQLD&RQVWLWXWLRQLQFRQQHFWLRQZLWKDSXEOLFLVVXH¶DVGHILQHGLQ
the statute. [Citation.] If the court finds such a showing has been made, it then
determines whether the plaintiff has demonstrated a probability of prevailing on the
FODLP´ Equilon Enterprises v. Consumer Cause, Inc. (2002) 29 Cal.4th 53, 67
( Equilon); accord, Jarrow Formulas, Inc. v. LaMarche (2003) 31 Cal.4th 728, 733.)
Both the defendant moving party and the plaintiff must make a prima facie showing to
satisfy their respective burdens. ( Church of Scientology v. Wollersheim (1996) 42
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Cal.App.4th 628, 646, disapproved on another point in Equilon, supra, 29 Cal.4th at
p. 68, fn. 5.) Only when a defendant shows that a cause of action is based on protected
conduct and the plaintiff fails to show a likelihood of success on that claim is it subject to
dismissal. (Varian Medical Syste ms, Inc. v. Delfino (2005) 35 Cal.4th 180, 192; see

Navellier v. Sletten (2002) 29 Cal.4th 82, 88-89 [cause of action must arise from
protected speech or petitioning and lack even minimal merit].)
I I I. T H E P L E A D IN GS A N D T H E A N T I -SL A PP M O T I O N
A . The Complaint
In her complaint, Wong asserted causes of action for libel per se and intentional
and negligent infliction of emotional distress.2 In support of those claims, Wong alleged
WKDWLQVKHILOOHGDFDYLW\LQ-LQJDQG0D¶VVRQ¶VWRRWKDQGEHIRUHGRLQJVRVKH
advised them that the silver amalgam contained mercury, and Ma acknowledged this
information. Wong further alleged that in 2008, after examining the boy again, she
discovered cavities on the right side of his mouth and scheduled another appointment
because she thought he might have a few more cavities. However, Jing and Ma consulted
a different dentist. :RQJDOOHJHGWKDW-LQJDQG0DSXEOLVKHG³VODQGHURXVFRPSODLQWV´
about her on Web sites, including Yelp, complaining that Wong had not warned them
DERXWWKHPHUFXU\VKHKDGPLVGLDJQRVHGWKHLUVRQ¶VFDVHDQGVKHKDGLPSURSHUO\XVHGD
JHQHUDODQHVWKHWLF³WKDWLVRXWVLGHKHUVFRSHRISUDFWLFH´DQGIRUZKLFKVKHFRXOG³ORVH
KHUOLFHQVH´:RQJDOOHJHGWKDW-LQJ0DDQG<HOSNQHZWKDWWKHVWDWHPHQWVRQWKH:HE
site were false and had no legal excuse for making them.
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:RQJDOVRSXUSRUWHGWRDVVHUWDFDXVHRIDFWLRQIRU³VSHFLILF
SHUIRUPDQFHLQMXQFWLYHUHOLHI´+RZHYHUVSHFLILFSHUIRUPDQFHDQGLQMXQFWLYHUHOLHIDUH
equitable remedies and not causes of action for injuries. (See 4 Witkin, Cal. Procedure
(5th ed. 2008) Pleading, §§ 40-41, pp. 105-107; e.g., Roberts v. Los Angeles County Bar
Assn. (2003) 105 Cal.App.4th 604, 618.) The anti-6/$33VWDWXWHDSSOLHVRQO\WR³FDXVHV
RIDFWLRQ´ Vubd. (b)(1).) Thus, for purposes of analysis, we focus on the
claims for defamation and infliction of emotional distress.
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Wong attached a copy of the Yelp review. ,WUHDGDVIROORZV³VWDUUDWLQJ . . . .
[¶] Let me first say I wish there is [sic@µ¶VWDULQ<HOSUDWLQJ$YRLGKHUOLNHDGLVHDVH
[¶] My son went there for two years. She treated two cavities plus the usual cleaning.
She was fast, I mean reaOO\IDVW,ZRQ¶WQHFHVVDULO\VD\WKDWLVDEDGWKLQJEXWP\VRQ
was light headed for several hours after the filling. So we decided to try another dentist
after half a year. [¶] I wish I had gone there earlier. First the new dentist discovered
seven cavities. All right all of those appeared during the last half a year. Second, he
ZRXOGQHYHUXVHWKHODXJKLQJJDVRQNLGVZKLFKZDVWKHFDXVHIRUP\VRQ¶VGL]]LQHVV
To apply laughing gas is the easiest to the dentist. There is no waiting, no needles. But it
LVJHQHUDODQHVWKHWLFQRWORFDO$QGJHQHUDODQHVWKHWLFKDUPVDNLG¶VQHUYHV\VWHP
Heck, it harms mine too. Third, the filling Yvonne Wong used is metallic silver color.
The new dentist would only use the newer, white color filling. Why does the color
matter? Here is the part that made me really, really angry. The color tells the material
being used. The metallic filing, called silver amalgams [sic], has a small trace of mercury
in it. The newer composite filling, while costing the dentist more, does not. In addition,
it uses a newer technology to embed fluoride to clean the teeth for you. [¶] I regret ever
going to her office. [¶] P.S. Just want to add one more thing. Dr Chui, who shares the
same office with Yvonne Wong is actualO\GHFHQW´
B. The Anti-SL APP Motion, Opposition, and Reply
In their anti-SLAPP motion, defendants claimed that posting the review was
protected conduct because the review concerned an issue of public interest and was made
in a public forum. They further claimed that Wong could not show a probability of
success on her claims.
Defendants submitted, among other things, copies of various Web site pages to
show that the Internet is an important source of public information about oral hygiene,
dentists, and dentistry. Defendants also submitted Web site pages concerning the use of
silver amalgam to fill cavities and whether it is safe because it contains mercury.
4

In opposing the motion, Wong claimed that posting the review was not protected
conduct. She aUJXHGWKDWWKHUHYLHZUHIOHFWHGRQO\³DGLVSXWHEHWZHHQSULYDWHSDUWLHV
DERXWWKHPDQQHULQZKLFKSULYDWHVHUYLFHVZHUHUHQGHUHG´:RQJIXUWKHUDUJXHGWKDW
she would probably succeed on her claims.
In her declaration, Wong stated that in 2006, she advised Jing and Ma that their
son needed a filing, advised them that she would use silver amalgam containing mercury,
provided a data sheet concerning the use of amalgam, and obtained written consent.
Thereafter, she conducted the procedure using nitrous oxide because the boy resisted
needles. Ma orally consented and watched the procedure. Wong stated that the boy
exhibited no ill effects from the gas, and his parents never complained about its use.
According to Wong, nitrous oxide is an analgesic, not a general anesthetic; and the use of
both the gas and amalgam are approved by the American Dental Association (ADA).
Wong further declared that in April 2008, Jing and Ma cancelled a scheduled
appointment without sufficient notice and were charged for it. In May, she took x-rays of
the boy, found cavities, and recommended fillings and additional x-rays. Jing and Ma
asked for a Saturday appointment, but she declined because she reserves that day for
simpler procedures due to staffing difficulties. When Jing and Ma complained, Wong
waived the missed-appointment fee. Nevertheless, Jing and Ma terminated her service,
demanded dental files, and wentto another dentist. Thereafter, Jing and Ma posted their
negative review.
Wong said that she asked Yelp to delete the review because it was libelous. Yelp
advised her to buy a business account so she could manage the content of her listing.
When she declined and asked again for the deletion, Yelp claimed immunity for the
review and advised her she needed a court order. In response, Wong filed her lawsuit.
In addition to her declaration, Wong submitted documentary information,
including the fact sheet and consent forms acknowledged by Ma concerning the use of
amalgam, copies of pages from the ADA Web site, an article from its journal, and
5

reference articles from the American Academy of Pediatric Dentistry concerning the
safety of amalgam and the pediatric use of nitrous oxide.
Wong also submitted the declaration of Bernard Eisenga, M.D., Ph.D., who opined
that ZKHQSURSHUO\DSSOLHGVLOYHUDPDOJDPLVQRWKD]DUGRXVWRDSDWLHQW¶VKHDOWK+H
opined that when properly used in dentistry, nitrous oxide is not a general anesthetic and
does not cause harm to the nervous system. He further explained that from a safety point
of view, where the use of the gas is limited to short periods of 10-20 minutes, it is better
to use nitrous oxide than needle-injected medication on children who are resistant to or
afraid of needles.
In reply, defendants submitted the declarations of Jing and Ma. Jing stated that he
ZURWHDQGSRVWHGWKHUHYLHZRQ<HOSZLWKRXW0D¶VNQRZOHGJH-LQJIXUWKHUVWDWHGWKDW
DIWHUKLVVRQ¶VFDYLW\ZDVILOOHGLQKLVVRQZDVSDOHDQGYRPLWHGDQGIHOWOLJKWheaded for hours. In 2008, after learning from Wong that his son had more cavities and
EHLQJFRQFHUQHGDERXWWKHER\¶VUHDFWLRQWRWKHQLWURXVR[LGH-LQJWRRNKLPWRDGLIIHUHQW
dentist, who found several more cavities and filled them with white composite after they
discussed the pros and cons of silver amalgam. The new dentist also did not use nitrous
oxide. Thereafter, Jing researched the use of silver amalgam and nitrous oxide on the
Internet. He then shared his views on both and his experience with Wong with others in
his posting.
In her dHFODUDWLRQ0DVWDWHGWKDWVKHGLGQRWZULWHRUHYHQNQRZDERXW-LQJ¶V
review before it was posted and did not know about the review until long after it was
posted.
The parties filed objections to the declarations and exhibits each had submitted in
support of and opposition to the motion. Before the hearing on the motion, Wong
voluntarily dismissed Yelp from her lawsuit without prejudice.
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C . 7KH7ULDO&RXUW¶V5XOLQJ
,QGHQ\LQJGHIHQGDQWV¶PRWLRQWKHFRXUWIRXQGWKDWWKH\KDGVKRZQWKDW:RQJ¶V
action arose from protected speech²LH³ µDZULWLQJPDGHLQDSODFHRSHQWRWKHSXEOLF
RUDSXEOLFIRUXPLQFRQQHFWLRQZLWKDQLVVXHRISXEOLFLQWHUHVW¶>&LWDWLRQV@´7KHFRXUW
further found, however, that Wong had established a probability of success on the merits
by making a prima facie showing of facts, which, if believed, would support a finding of
libel and infliction of emotional distress against all defendants.
&RQFHUQLQJ0D¶VSRWHQWLDOOLDELOLW\LQSDUWLFXODUWKHFRXUWDFNQRZOHGJHG-LQJ¶V
DQG0D¶V GHFODUDWLRQVFRQFHUQLQJ0D¶VQRQ-involvement but noted that they raised the
LVVXHLQGHIHQGDQWV¶UHSO\DQG:RQJKDGQRWKDGWKHEHQHILWRIGLVFRYHU\WRFRQWURYHUW
them. Under the circumstances, the court ruled that the declarations did not establish
0D¶s non-OLDELOLW\,QDGGLWLRQWKHFRXUWDOVRUXOHGRQWKHSDUWLHV¶HYLGHQWLDU\REMHFWLRQV
RYHUUXOLQJDOORI:RQJ¶VREMHFWLRQVDQGVXVWDLQLQJDQGRYHUUXOLQJVRPHRIGHIHQGDQWV¶
objections.
I V . <HOS¶V5LJKWWR$SSHDO
:RQJLQLWLDOO\FKDOOHQJHV<HOS¶VVWDnding to appeal. She argues that because she
YROXQWDULO\GLVPLVVHG<HOSDVDGHIHQGDQWLQKHUODZVXLWZLWKRXWSUHMXGLFH<HOS³KDV
QRWKLQJWRDSSHDO´
$OWKRXJKWKH³JHQHUDOUXOH´LVWKDW³RQFHDSHUVRQKDVEHHQGLVPLVVHGIURPDQ
action he is no longer a party and the court lacks jurisdiction to conduct any further
SURFHHGLQJVDVWRKLP´WKHUXOHKDVH[FHSWLRQV F rank Annino & Sons Construction,

Inc. v. McArthur Restaurants, Inc.  &DO$SSG 7KXV³>H@YHQDIWHU
a party is dismissed from the action he may still have collateral statutory rights which the
FRXUWPXVWGHWHUPLQHDQGHQIRUFH>@´LQFOXGLQJ³WKHULJKWWRVWDWXWRU\FRVWVDQGDWWRUQH\V
fees and the right to notice and hearing on a motion to set aside the dismissal.
[Citations@´ Ibid; accord, Day v. Collingwood (2006) 144 Cal.App.4th 1116, 1124.)
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For example, in Liu v. Moore (1999) 69 Cal.App.4th 745, the defendant Liu filed a
cross-complaint against Moore and others, and in response, Moore filed an anti-SLAPP
motion. Prior to the hearing, Liu dismissed the cross-complaint as to Moore only without
prejudice. Moore then sought attorney fees as authorized by the anti-SLAPP statute.
(§ VXEG F >³SUHYDLOLQJSDUW\RQDVSHFLDOPRWLRQWRVWULNHVKDOOEHHQWLWOHGWR
reFRYHUKLVRUKHUDWWRUQH\¶VIHHVDQGFRVWV´@ 7KHWULDOFRXUWGHQLHGWKHPRWLRQ
reasoning that the dismissal of Moore nullified her anti-SLAPP motion and precluded a
finding that she was a prevailing party entitled to fees. ( Liu v. Moore,supra, 69
Cal.App.4th 69 at p. 749.) Moore appealed from the order, and the court reversed. The
court observed that the purpose of the anti-6/$33VWDWXWHLV³WRJLYHUHOLHILQFOXGLQJ
ILQDQFLDOUHOLHILQWKHIRUPRIDWWRUQH\¶VIHHVDQGFRVWVWRSHUVRQVZKRKDYHEHHQ
YLFWLPL]HGE\PHULWOHVVUHWDOLDWRU\6/$33ODZVXLWVEHFDXVHRIWKHLUµSDUWLFLSDWLRQLQ
PDWWHUVRISXEOLFVLJQLILFDQFH>FLWDWLRQ@´ Id. at p. 750, quoting § 425.16, subd. (a).)
7KHFRXUWH[SODLQHGWKDWWKHWULDOFRXUW¶VUXOLQJZRXOGHIIHFWLYHO\QHJDWHan important
part of the relief the Legislature intended to provide to SLAPP defendants, frustrate the
SXUSRVHRIGLVFRXUDJLQJSODLQWLIIVIURPILOLQJ6/$33VXLWVDQG³SURORQJERWKWKH
GHIHQGDQW¶VSUHGLFDPHQWDQGWKHSODLQWLII¶VRXWUDJHRXVEHKDYLRU´ Ibid.) Accordingly,
WKHFRXUWKHOGWKDW³DGHIHQGDQWZKRLVYROXQWDULO\GLVPLVVHGZLWKRUZLWKRXWSUHMXGLFH
after filing an [anti-SLAPP motion], is nevertheless entitled to have the merits of such
motion heard as a predicate to a determination of the defenGDQW¶VPRWLRQIRUDWWRUQH\¶V
fees and costs . . . ´ Id. at p. 751; accord, Kyle v. Carmon (1999) 71 Cal.App.4th 901,
917-919 [party has absolute right to voluntarily dismiss an action before a § 425.16
motion has been heard, but dismissal does not preclude the trial court from addressing
whether the prevailing party should be awarded attorney fees]; White v. Lieberm an
(2002) 103 Cal.App.4th 210, 220 [order sustaining demurrer to complaint without leave
to amend does not moot concurrently filed special motion to strike; prevailing defendant
entitled to award of attorney fees].)
8

Here, Jing, Ma, and Yelp filed a joint anti-SLAPP motion. Although Wong
dismissed Yelp before the hearing on the motion, Yelp remained a party to the motion
because it would have been entitled to fees had defendants prevailed. Thus, as a party to
the motion, Yelp was entitled to appeal from the order denying the motion and seek
reversal in order to pursue attorney fees. (See § 425.16, subd. (i) [order granting or
denying anti-SLAPP motion is appealable].)
:RQJ¶VUHOLDQFHRQ Gray v. Superior Court (1997) 52 Cal.App.4th 165 is
misplaced. Gray did not involve an anti-SLAPP motion or the issue of whether an antiSLAPP defendant may appeal the denial of his or her motion even after he or she has
EHHQGLVPLVVHGIURPWKHSODLQWLII¶VODZVXLW7KHFRXUWLQ Gray held that where there is a
preliminary evidentiary hearing in a case, after which a plaintiff voluntarily dismisses a
party, that party may still move to vacate the dismissal. Moreover, although the party
may not appeal from a voluntary dismissal because it involved a ministerial, rather than
judicial, act, the party may seek review of the order in a petition for extraordinary writ.
(Id. at pp. 170-173.) Gray is inapposite and GRHVQRWVXJJHVWWKDW<HOSKDV³QRWKLQJWR
DSSHDO´
V . A N A L YSIS O F T H E A N T I -SL A PP M O T I O N
On appeal, we review the motion de novo and independently determine whether
the parties have met their respective burdens. ( Christian Research Institute v. Alnor
(2007) 148 Cal.App.4th 71, 79; Mann v. Quality Old Ti me Service, Inc . (2004) 120
Cal.App.4th 90, 103.)
A . 'HIHQGDQWV¶%XUGHQWR6KRZ3URWHFWHG&RQGXFW
Defendants bore the burden to establish that posting the review was protected
conduct. On appeal, Wong does not argue that the court erred in finding that defendants
had met that burden. This is understandable.
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As noted, the anti-6/$33VWDWXWHLVGHVLJQHGWRSURWHFWDPRQJRWKHUDFWV³DQ\
written or oral statement or writing made in a place open to the public or a public forum
LQFRQQHFWLRQZLWKDQLVVXHRISXEOLFLQWHUHVW´ VXEG H  
,WLVVHWWOHGWKDW³:eb sites accessible to the public . . . DUHµSXEOLFIRUXPV¶IRU
purposes of the anti-6/$33VWDWXWH´ Barrett v. Rosenthal (2006) 40 Cal.4th 33, 41,
fn. 4; e.g., Ampex Corp. v. Cargle (2005) 128 Cal.App.4th 1569, 1576 [Yahoo Web site
message board qualifies as public forum]; Vogel v. Felice (2005) 127 Cal.App.4th 1006,
>:HEVLWHOLVWLQJ³ µ³7RS7HQ'XPE$VVHV´¶ ´@ Wilbanks v. Wolk (2004)
&DO$SSWK>SRVWLQJRQDFRQVXPHUZDWFKGRJ¶V:HEVLWH@ Bernardo v.

Planned Parenthood F ederation of America (2004) 115 Cal.App.4th 322, 358 [posting on
GHIHQGDQWRUJDQL]DWLRQ¶V:HEVLWH@ ComputerXpress, Inc. v. Jackson (2001) 93
Cal.App.4th 993, 1006 [two Web sites qualified as public forums].)
6HFRQGDOWKRXJK³QRWHYHU\:HEVLWHSRVWLQYROYHVDSXEOLFLVVXH´ D.C. v. R.R.
(2010) 182 Cal.App.4th 1190, 1226), consumer information that goes beyond a particular
interaction between the parties and implicates matters of public concern that can affect
many people is generally deemed to involve an issue of public interest for purposes of the
anti-SLAPP statute. (Compare, e.g., Carver v. Bonds (2005) 135 Cal.App.4th 328, 343344 [newspaper article about medical practitioner involved issue of public interest where
information would assist others in choosing doctors]; Wilbanks v. Wolk, supra, 121
Cal.App.4th at p. 898 [statements about insurance broker involved issue of public interest
because they constituted a consumer warning to others with similar problems]; DuPont

Merck Phar maceutical Co. v. Superior Court (2000) 78 Cal.App.4th 562, 564, 566-567
[claim that manufacturer disseminated false information concerning effectiveness of drug
used by many was an issue of public interest]; with Dyer v. Childress (2007) 147
Cal.App.4th 1273, 1280 [false portrayal of real person in a movie not an issue public
interest]; Weinberg v. Feisel (2003) 110 Cal.App.4th 1122, 1132 [published allegation of
theft by one token collector against another not an issue of public interest]; Rivero v.
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American F ed. Of State, County & Mun. E mployees, A F L-CIO (2003) 105 Cal.App.4th
913, 924 [information published in union newspaper about termination of person who
supervised eight people not an issue of public interest].)
Here, the court found, and we agree, that defendants made a prima facie showing
that the posted review involved a public issue, namely public concern, discussion, and
controversy about the use of VLOYHUDPDOJDPEHFDXVHLWFRQWDLQVPHUFXU\:RQJ¶VRZQ
documentary submissions lend further support. The data sheet concerning amalgam that
Wong provides to her patients advises that mercury can be harmful and has caused
³GLVFXVVLRQDERXWWKHULVNVRIPHUFXU\LQGHQWDODPDOJDP´DQGD³GLYHUVLW\RIRSLQLRQ>@
UHJDUGLQJWKHVDIHW\RIGHQWDODPDOJDPV´:RQJDOVRVXEPLWWHGDQ$'$-RXUQDO
article that acknowledges the existence of a controversy concerning the potential adverse
health effects of exposure to mercury in amalgam.
Moreover, the posting went beyond parochial issues concerning a private dispute
about particular dental appointments. It implicitly dealt with the more general issues of
the use of nitrous oxide and silver amalgam, implied that those substances should not be
used in treating children, and informed readers that other dentists do not use them. Thus,
WKHUHYLHZZDVQRWMXVWDKLJKO\FULWLFDORSLQLRQRI:RQJ¶VSHUIRUPDQFHRQSDUWLFXODU
occasions; it was also part of a public discussion and dissemination of information on
issues of public interest.3
3

Defendants argue that even if statements about nitrous oxide do not relate to an
issue of public interest and the review included XQSURWHFWHGVWDWHPHQWV:RQJ¶VFODLPV
were still based, at least in part, on protected conduct²i.e., statements concerning
amalgam. Moreover because those protected statements were not merely incidental to
:RQJ¶VFODLPVEXWFHQWUDOWRWKHPGHIHQGDQWVVDtisfied their initial burden on the antiSLAPP motion. (See Peregrine Funding Inc. v. Sheppard Mullin Richter & Ha mpton
LLP (2005) 133 Cal.App.4th 658, 672 [where cause of action alleges protected and
unprotected conduct, first prong is met unless protected conduct is merely incidental to
the unprotected conduct]; Fox Searchlight Pictures, Inc. v. Paladino (2001) 89
Cal.App.4th 294, 308 [where cause of action alleged protected conduct, additional
allegations of unprotected conduct does not preclude anti-SLAPP protection].)
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B. :RQJ¶V%XUGHQWR6KRZD/LNHOLKRRGRI6XFFHVV
7RVKRZDOLNHOLKRRGRIVXFFHVV³>W@KHSODLQWLII¶VVKRZLQJRIIDFWVPXVWFRQVLVWRI
HYLGHQFHWKDWZRXOGEHDGPLVVLEOHDWWULDO´ Hall v. Ti me Warner, Inc. (2007) 153
Cal.App.4th 1337, 1346.) The plaintiff may not rely on the allegations in the complaint
or assertions in a declaration based on information and belief. ( Evans v. Unkow (1995)
38 Cal.App.4th 1490, 1496-1498; Nagel v. Twin Laboratories, Inc. (2003) 109
Cal.App.4th 39, 45.) However, to meet his or her burden, the plaintiff need only make a
³ µVXIILFLHQWSULPDIDFLHVKRZLQJRIIDFWVWRVXVWDLQDIDYRUDEOHMXGJPHQWLIWKHHYLGHQFH
VXEPLWWHGE\WKHSODLQWLIILVFUHGLWHG¶´ Wilson v. Parker, Covert & Chidester (2002) 28
Cal.4th 811, 821.) In evaluating whether the plaintiff has met that burden, the court
considers the pleadings and evidentiary submissions of both the plaintiff and the
defendant. (Ibid.) Where the plaintiff makes a prima facie showing of probable success
on the merits, the court should grant the anti-6/$33PRWLRQRQO\LI³DVDPDWWHURIODZ
WKHGHIHQGDQW¶VHYLGHQFHVXSSRUWLQJWKHPRWLRQGHIHDWVWKHSODLQWLII VDWWHPSWWRHVWDEOLVK
evidentiary support for the FODLP´ Ibid.)
1. 0D¶V/LDELOLW\
Defendants assert that Wong offered no evidence to show that Ma wrote or
assisted in writing or posting the review, that Ma knew Jing intended to write a review or
had done so, or that Ma was even aware of the review before it was posted. On the
contrary, in their declarations, Jing and Ma state that Ma did not know about the review
until after it was posted. Given the lack of such evidence, defendants argue that Wong
failed to show a probability of success in establiVKLQJ0D¶VOLDELOLW\RQDQ\RIKHUFODLPV

:HDJUHHZLWKGHIHQGDQWV¶DQDO\VLV
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There is no evidence, admissible or otherwise, suggesting that Ma had anything to
do with the review and its posting. The posting did not state the name of the person who
wrote the review, but it did reveal thHSHUVRQ¶VLQLWLDOV²T.J. Thus, the posting supports
an inference that Tai Jing wrote and posted the review. However, it does not similarly
support a reasonable inference that Ma had something to do with it. Indeed, the review is
written in the first person, which implies that the review was written and posted by one
SHUVRQDQGUHIOHFWVRQO\WKDWSHUVRQ¶VVHQWLPHQWV
&RQFHUQLQJ0D¶VSRWHQWLDOOLDELOLW\WKHFRXUWIDXOWHGGHIHQGDQWVIRUEHODWHGO\
UDLVLQJWKHLVVXHRI0D¶VQRQOLDELOLW\LQWKHLUUHSO\PHPRUDQGXPWR:RQJ¶VRSSRVLWLRQ
and not doing so in their initial moving papers. The court implied that it would be unfair
WRJUDQWWKHLUPRWLRQDVWR0DEDVHGRQ-LQJ¶VDQG0D¶VGHFODUDWLRQVZKLFKLWZDVQRW
bound to believe, because Wong had not had the benefit of discovery to learn facts that
PLJKWVKRZ0D¶VLQYROYHPHQWDQGOLDELOLW\
+RZHYHULQRXUYLHZWKHFRXUW¶VDSSURDFKZDVIODZHG'HIHQGDQWVKDGWKHLQLWLDO
burden to show only that the complaint was based on protected conduct. They did not
have to make a preemptive factual showing to negate what Wong might present to satisfy
KHUEXUGHQ,QRWKHUZRUGVFRQWUDU\WRWKHFRXUW¶VUXOLQJGHIHQGDQWVGLGQRWKDYHWKH
LQLWLDOEXUGHQWRVKRZ0D¶VQRQOLDELOLW\5DWKHU:RQJKDGWKHEXUGHQWRSUHVHQW
admLVVLEOHHYLGHQFHWRHVWDEOLVK0D¶VOLDELOLW\LQWKHILUVWSODFH6KHIDLOHGWRGRVR4
Thus, because all of the causes of action asserted in the complaint are based on the
posting of the review, Wong failed to show probable success on any cause of action
against Ma. Accordingly, as to the claims against her, the court erred in denying the antiSLAPP motion.
2. Defamation
4

For this reason, we need not address defendants claim that the court erred in
GLVUHJDUGLQJ-LQJ¶VDQG0D¶VGHFODUDWLRQV,QGHHGJLYHQ:RQJ¶VIDLOXUHWRSUHVHQWDQ\
HYLGHQFHWRVKRZ0D¶VOLDELOLWy, those declarations were unnecessary.
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Before determining whether Wong showed a probability of success on her libel
claim, we set forth the general legal principles that govern an action for defamation.
The elements of a defamation claim are (1) a publication that is (2) false, (3)
defamatory, (4) unprivileged, and (5) has a natural tendency to injure or causes special
damage. (Taus v. Loftus (2007) 40 Cal.4th 683, 720.) Civil Code section 45 provides,
³Libel is a false and unprivileged publication by writing, printing, picture, effigy, or other
fixed representation to the eye, which exposes any person to hatred, contempt, ridicule, or
obloquy, or which causes him to be shunned or avoided, or which has a tendency to
LQMXUHKLPLQKLVRFFXSDWLRQ´
³Statements that contain such a charge directly, and without the need for
explanatory matter, are libelous per se. [Citation.] A statement can also be libelous per
se if it contains a charge by implication from the language employed by the speaker and a
listener could understand the defamatory meaning without the necessity of knowing
H[WULQVLFH[SODQDWRU\PDWWHU>&LWDWLRQ@´ ( McGarry v. University of San Diego (2007)
154 Cal.App.4th 97, 112 ( McGarry), italics added; Civ. Code, § 45a.)5
³ µ7KHVLQHTXDQRQRIUHFRYHU\IRUGHIDPDWLRQ . . . LVWKHH[LVWHQFHRIIDOVHKRRG¶
[Citation.] Because the statement must contain a provable falsehood, courts distinguish
between statements of fact and statements of opinion for purposes of defamation liability.
Although statements of fact may be actionable as libel, statements of opinion are
FRQVWLWXWLRQDOO\SURWHFWHG>&LWDWLRQ@´ McGarry, supra, 154 Cal.App.4th at p. 112.)
That does not mean that statements of opinion enjoy blanket protection. ( Ibid.) On the
contrary, where an expression of opinion implies a false assertion of fact, the opinion can
constitute actionable defamation. ( Milkovich v. Lorain Journal Co. (1990) 497 U.S. 1,
5

&LYLO&RGHVHFWLRQDSURYLGHVLQUHOHYDQWSDUW³A libel which is defamatory
of the plaintiff without the necessity of explanatory matter, such as an inducement,
innuendo or other extrinsic fact, is said to be a libel on its face. Defamatory language not
libelous on its face is not actionable unless the plaintiff alleges and proves that he has
VXIIHUHGVSHFLDOGDPDJHDVDSUR[LPDWHUHVXOWWKHUHRI´
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18- 7KHFULWLFDOTXHVWLRQLVQRWZKHWKHUDVWDWHPHQWLVIDFWRURSLQLRQEXW³µZKHWKHU
a reasonable fact finder could conclude the published statement declares or implies a
SURYDEO\IDOVHDVVHUWLRQRIIDFW¶´ McGarry, supra, 154 Cal.App.4th at p. 113.)
³7RGHWHUPLQHZKHWKHUDVWDWHPHQWLVDFWLRQDEOHIDFWRUQRQDFWLRQDEOHRSLQLRQ
courts use a totality of the circumstances test of whether the statement in question
communicates or implies a provably false statement of fact. [Citation.] Under the
tRWDOLW\RIWKHFLUFXPVWDQFHVWHVWµ>I@LUVWWKHODQJXDJHRIWKHVWDWHPHQWLVH[DPLQHG)RU
words to be defamatory, they must be understood in a defamatory sense. . . . [¶] Next,
WKHFRQWH[WLQZKLFKWKHVWDWHPHQWZDVPDGHPXVWEHFRQVLGHUHG¶>&LWDWLRQ@´
(McGarry, supra, 154 Cal.App.4th at p. 113.)
In her complaint, Wong alleged that the review was libelous per se because it
IDOVHO\LPSOLHGWKHIROORZLQJIDFWV  :RQJ³KDGIDLOHGWRWHOO>-LQJDQG0DWKDWWKHLU@
VRQ¶VILOOLQJFRQWDLQHGPHUFXU\´  :RQJ³PLV-GLDJQRVHGWKHFDVH´  :RQJ³XVHGD
*HQHUDO$QHVWKHWLF´&RQFHUQLQJWKHODVWDOOHJDWLRQ:RQJDOOHJHGWKDWWKHXVHRID
general anesthetic is outside the scope of her practice, and she could lose her license for
putting a patient under a general anesthetic.
As noted, Wong specifically alleged that she had, in fact, disclosed to Ma that
amalgam contains mercury and that Ma acknowledged the disclosure. Wong alleged that
GXULQJWKHODVWYLVLW-LQJDQG0D¶VFKLOGVWUXJJOHGPDNLQJLWGLIILFXlt to take x-rays of
his teeth. She was able to get pictures of only the right side. She advised Jing and Ma
that he had at least two cavities there. She suggested a return visit to x-ray the left side
because she suspected the boy had more cavities. Wong further alleged that she does not
use general anesthesia, using it is outside the scope of her practice, and she could lose her
license for using it.
On appeal, Wong argues, as she did below, that the review implied that she was
negligent and incompetent in failing to warn Jing and Ma that silver amalgam contains
PHUFXU\DQGDGYLVHWKHPRIDOWHUQDWLYHVLQIDLOLQJWRILQGWKHER\¶VFDYLWLHVDQGWKHUHE\
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PLVGLDJQRVLQJKLPDQGLQILOOLQJWKHER\¶VFDYLWLHVXQGHUDJHQHUDODQHVWKHWLFDQG
thereby exposing him to an unreasonable risk of harm.
a. F ailure to Warn and Advise
The review stated that Wong used a silver-colored material called amalgam to fill
WKHER\¶VFDYLWLHVEXWODWHUWKHQHZGHQWLVWXVHGDGLIIHUHQWZKLWH-colored filling
material. The review explained that color indicates what the filling material contains.
7KHUHYLHZVWDWHVWKDWZKDWPDGH-LQJ³UHDOO\UHDOO\DQJU\´ZDVWKDWVLOYHUDPDOJDP
contains mercury. The white material used by the new dentist does not contain mercury
and is EHWWHUEHFDXVHLWDOVRFRQWDLQVD³IOXRULGHWRFOHDQWHHWK´
$UHDVRQDEOHSHUVRQFRXOGXQGHUVWDQG-LQJ¶VVWDWHPHQWWKDWKHZDV³UHDOO\UHDOO\
PDG´DERXWWKHIDFWWKDWVLOYHUDPDOJDPFRQWDLQVPHUFXU\DQGKLVVWDWHPHQWWKDWKH
regretted bringing his son to Wong to mean that mercury is bad and should be avoided
and that he did not know that Wong had used amalgam or consent to its use and did not
know that there were alternatives that did not contain mercury until later when he brought
his son to the new dentist. Furthermore, a reasonable person could well infer that Jing
would not have consented to the use of amalgam and would have insisted that Wong use
an alternative.
+RZHYHU:RQJVXEPLWWHGHYLGHQFHVKRZLQJWKDWEHIRUHILOOLQJWKHER\¶VFDYLWLHV
she provided Ma with an data sheet concerning filling material which not only disclosed
that amalgam contains mercury but also revealed an alternative, composite resin filling
material and then compared the pros and cons of each. Wong also submitted evidence
that Ma acknowledged receiving the sheet and consented to the procedure that Wong
ultimately employed. In addition, Wong submitted documentary evidence and the
declaration of a dental professional indicating that when properly used, silver amalgam is
safe and that within the dental profession there is no genuine controversy about its safety
and use.
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*LYHQ  -LQJ¶Vintroductory remarks that Wong deserves a zero rating and should
EHDYRLGHG³OLNHDGLVHDVH´DQGWKDWKHUHJUHWWHGHYHUEULQJLQJKLVVRQWRVHH her, (2) his
UDJHDW:RQJ¶VXVHRIDPDOJDPEHFDXVHLWFRQWDLQVPHUFXU\DQG  :RQJ¶VHYLGHQFH
that Jing was advised and consented to the use of amalgam, a jury reasonably could find
that the review falsely implied that Wong had failed to warn and advise about silver
amalgam and arguably better alternatives to its use. Moreover, a jury could also find that
such a false implication was defamatory, in that it could subject Wong to contempt and
cause her to be avoided and thereby injure her professional career as a dentist. (Cf.

Slaughter v. F riedman (1982) 32 Cal.3d 149 [letters to dental patients from insurance
administrator denying claims for dental procedures it considered unnecessary and for
which the dentist was overcharging implied that dentist charged excessive fees and
performed unnecessary work supported claim of libel by dentist].)
Defendants argue that the review does not expressly accuse Wong of failing to
warn and advise. Indeed, in his declaration, Jing concedes that Ma received the data
sheet about filling materials. However, defendants propose a different, more innocent
interpretation of the review. They argue that it was not the potential danger from
PHUFXU\DQGWKHODFNRIZDUQLQJWKDWDPDOJDPFRQWDLQVPHUFXU\WKDWPDGH-LQJ³UHDOO\
reDOO\PDG´UDWKHU-LQJZDVPDGEHFDXVHKHGLGQRWIXOO\XQGHUVWDQGWKDWRWKHUGHQWLVWV
use arguably safer and better alternatives to amalgam that do not contain mercury until he
took his son to another dentist.
First, that the review did not expressly state that Wong failed to warn or advise is
LUUHOHYDQW³$GHIHQGDQWLVOLDEOHIRUZKDWLVLQVLQXDWHGDVZHOODVIRUZKDWLVVWDWHG
H[SOLFLWO\>&LWDWLRQ@´ Bates v. Campbell (1931) 213 Cal. 438, 442.) Thus, as noted, a
writing can be libelous if it implies a false assertion of fact. ( McGarry, supra, 154
Cal.App.4th at p. 112.) The way the review was written reasonably implies a lack of
warning and advice. Moreover, the review does not preclude such an implication by, for
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example, suggesting that Jing or Ma knew that amalgam contains mercury before Wong
used it.
(YHQLIGHIHQGDQWV¶UHDGLQJRIWKHUHYLHZZHUHUHDVRQDEOHVWDWHPHQWVFDQEH
libelous despite the possibility of an innocent, nondefamatory interpretation. ( MacLeod

v. Tribune Publishing Co. (1959) 52 Cal.2d 536, 548-551.) However, we find their
reading to be strained and it is undermined by the data sheet which discloses that
amalgam contains mercury and reveales an alternative resin filling material that does not
contain mercury. Finally, the suggestion that Jing was not mad because amalgam
FRQWDLQVPHUFXU\LVSDUWLFXODUO\XQSHUVXDVLYHLQOLJKWRIGHIHQGDQWV¶VWUHQXRXVHIIRUWWR
show that the review involved a public issue concerning the safety issues related to the
use of amalgam because it contains mercury.
Citing Forsher v. Bugliosi (1980) 26 Cal.3d 792, defendants argue that Wong
could not oppose the anti-SLAPP motion on the ground that the review was libelous by

implication because the complaint does not expressly allege libel by implication or the
facts necessary to draw a defamatory implication.
In Forsher v. Bulgiosi, supra , 26 Cal.3d 792, the court reaffirmed settled
SULQFLSOHV³>7@KHGHILQLWLRQRIOLEHOKDVEHHQKHOGWRLQFOXGHDOPRVWDQ\ODQJXDJHZKLFK
upon its face, has DQDWXUDOWHQGHQF\WRLQMXUHDSHUVRQ¶VUHSXWDWLRQ>&LWDWLRQV@>@,Q
determining whether a statement is libelous we look to what is explicitly stated as well as
what insinuation and implication can be reasonably drawn from the communication.
[CitatiRQ@µ7RFRQVWLWXWHDOLEHOLWLVQRWQHFHVVDU\WKDWWKHUHEHDGLUHFWDQGVSHFLILF
allegation of improper conduct, as in a pleading. The charge may be either expressly
stated or implied; and in the latter case the implication may be either apparent from the
language used, or of such a character as to require the statement and proof of extrinsic
facts, (inducement, colloquium, and innuendo) to show its meaning. In the last case,
proper allegations and proofs of the facts necessary to make the meaning of the language
DSSDUHQWZLOOEHUHTXLUHG¶>&LWDWLRQ@,QWKLVFRQQHFWLRQWKHH[SUHVVLRQXVHGDVZHOODV
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WKHµZKROHVFRSHDQGDSSDUHQWREMHFWRIWKHZULWHU¶PXVWEHFRQVLGHUHG>&LWDWLRQ@´ Id.
at p. 803, italics in Forsher .)
Here, the implied, allegedly defamatory accusation that Wong failed to warn or
advise can reasonably and readily be inferred directly from the review without additional
facts or explanation. Under such circumstances, further pleading and proof was
unnecessary. (See Civ. Code, § 45a; fn. 5, ante.)
In sum, the review falsely implies that Wong failed to warn and advise, and
GHIHQGDQWV¶VKRZLQJGRHVQRWFRQFOXVLYHO\QHJDWHWKDWLPSOLFDWLRQRUSUHFOXGHDILQGLQJ
that it was false and defamatory.
b. Misdiagnosis
The review stated thaW:RQJWUHDWHG-LQJDQG0D¶VVRQIRUWZR\HDUVVKHZRUNHG
very fast; and she found only two cavities. However, when Jing and Ma brought their
son to another dentist, he discovered seven more cavities. Concerning that discovery,
-LQJVWDWHG³$OOULJKWDOORIWKRVHDSSHDUHGGXULQJWKHODVWKDOIRIWKH\HDU´
9LHZHGLQOLJKWRI-LQJ¶VLQWURGXFWRU\DQGFORVLQJUHPDUNVDUHDVRQDEOHSHUVRQ
could probably understand these statements to be criticism of Wong for working hastily,
failing to find all of the cavities that the boy had, and thereby substantially mis- or underGLDJQRVLQJWKHFRQGLWLRQRIWKHER\¶VWHHWK-LQJ¶VVWDWHPHQWTXRWHGDERYHGRHVQRW
QHFHVVDULO\RUXQHTXLYRFDOO\UHSUHVHQWDQKRQHVWFRQFHVVLRQWKDWKLVVRQ¶VVHYHQFDYLWLHV
developed only after Wong stopped treating him. Rather, given its context and the tone
of the entire review, the statement would more reaonsonably be understood as a sarcastic
remark implying just the opposite: those seven cavities did not just suddenly appear in
such DVKRUWWLPHDIWHU:RQJ¶VVHUYLFHVZHUHWHUPLQDWHG6
6

In his declaration, Jing stated that he did not know if it was normal for his son to
suddenly have so many cavities in a short period of time. For that reason, he wrote the
VWDWHPHQWDVD³GLVFODLPHU´+HGHQLHGWKDWKHZDVDFFXVLQJ:RQJRIQRWILQGLQJWKH
cavities. Rather, he mentioned the newly discovered caYLWLHV³WRKLJKOLJKWP\FRQFHUQ
about the treatment my son would have to go through to fix them, to bring out the
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In her declaration, Wong stated that in February 2006, she took an x-ray of Jing
DQG0D¶VVRQ¶VWHHWKGLVFRYHUHGDFDYLW\DQGODWHUILOOHGLW2YHUWKHQH[WWZR\HDUVVKH
saw the boy, took additional x-rays, and cleaned his teeth. In April 2008, Jing and Ma
cancelled a scheduled appointment without advance notice, and she billed them for it but
later waived the fee. In May, she took two x-UD\VRIWKHER\DQGIRXQG³PXOWLSOH
FDYLWLHV´DQGUHFommended fillings and additional x-rays because the boy had made it
difficult to get clear pictures. Jing and Ma sought a weekend appointment, but Wong
could not accommodate them because she has limited staff on weekends and reserves that
time for simple procedures. Thereafter, Jing and Ma terminated her services and
GHPDQGHGWKHVRQ¶VILOH
,IEHOLHYHG:RQJ¶VVWDWHPHQWZRXOGUHIXWHWKHLPSOLHGDVVHUWLRQWKDWVKHZRUNHG
so fast that she failed to find several cavities thus had mis- or under-diagnosed the
FRQGLWLRQRIER\¶VWHHWK0RUHRYHUDMXU\UHDVRQDEO\FRXOGFRQFOXGHWKDWVXFKDIDOVH
LPSOLFDWLRQZDVGHIDPDWRU\'HIHQGDQWV¶VKRZLQJGRHVQRWFRQFOXVLYHO\QHJDWHRU
preclude such a conclusion.
c. Use of General Anesthesia
The review asserted that laughing gas (nitrous oxide) is a general anesthetic and
that it is easy for dentists to use. The review further stated that using a general anesthetic
KDUPVDFKLOG¶VQHUYRXVV\VWHPDQG:RQJ¶VXVHRIWKHJDVKDGKDUPHGWKHER\E\
causing him to be dizzy for hours after the appointment.
$JDLQJLYHQ-LQJ¶VLQWURGXFWRU\DQGFORVLQJUHPDUNVHVSHFLDOO\DERXWKRZIDVW
:RQJZRUNHGDUHDVRQDEOHSHUVRQZRXOGSUREDEO\LQIHUWKDW:RQJSXW-LQJ¶VVRQXQGHU
general anesthesia to make her job quicker and easier, e[SRVHGWKHER\¶VQHUYRXVV\VWHP
to potential injury, and had, in fact, harmed him by causing prolonged dizziness.

PHVVDJHVDERXWQLWURXVR[LGHDQGVLOYHUDPDOJDP´1HHGOHVVWRVD\-LQJ¶VGHFODUDWLRQ
does not conclusively establish the meaning of the statement.
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However, in her declaration, Wong stated that the use of nitrous oxide has long
been approved by the ADA. She explained that she used it for a 10-minute procedure
because the boy had exhibited resistance to needles. Moreover, she did so with the oral
consent of Ma, who watched the entire procedure. Wong said that she did not observe
any negative side effects during or after the procedure, anGWKHER\¶VSDUHQWVQHYHU
complained or even mentioned that he had experienced some problems.
Wong further explained that as applied in dental procedures, nitrous oxide is not
considered a general anesthetic because the patient does not lose consciousness; rather it
is an analgesic. Moreover, she opined that there is no real controversy over the use of the
gas on children when it is used as she uses it, and this is especially so when a child is
resistant to the use of needles, which can break and cause harm. Wong submitted
additional documentary evidence to this effect.
Wong also submitted the declaration of a dental professional. He stated that when
used briefly and sporadically on children to perform dental procedures, nitrous oxide is
not a general DQHVWKHWLFEXWD³FRQVFLRXVDQDOJHVLF´DNLQWRWKHPHGLFDWLRQVLQMHFWHGZLWK
needles, and such a brief use of the gas does not harm or pose a risk of harm to their
nervous system. He stated that its use in this way is accepted within the dental profession
and is, from a medical standpoint, preferable for young children who are resistant to
and/or fearful of needles, which can cause physical and emotional trauma. He explained
that only the severe and prolonged administration of the gas could conceivably pose a
neurological or psycho-neurological risk of harm but that situation is distinguishable
from using the gas for 10-20 minutes to perform a dental procedure.
*LYHQ:RQJ¶VHYLGHQFHDMXU\UHDVRQDEO\FRXOGILQGWKDWWKHLPSOLHGDVVHUWLRQ
that to make hHUMREHDVLHUDQGTXLFNHU:RQJSXWGHIHQGDQW¶VVRQXQGHUJHQHUDO
DQHVWKHVLDWRILOOKLVFDYLWLHVH[SRVHGWKHER\¶VQHUYRXVV\VWHPWRSRWHQWLDOKDUPDQG
KDUPHGKLPZDVIDOVHDQGGHIDPDWRU\$JDLQGHIHQGDQWV¶VKRZLQJGRHVQRW
conclusively negate or preclude such findings.
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d. Conclusion
2XUGLVFXVVLRQRI:RQJ¶VEXUGHQOHDGVXVWRILQGWKDWVKHPDGHDSULPDIDFLH
showing of probable success on her cause of action for libel. Thus, the court properly
denied the anti-SLAPP motion as it applied to that claim.
3. Claims for Infliction of Emotional Distress
a. Intentional Infliction
The elements of a cause of action for intentional infliction of emotional distress
DUH³ µ  RXWUDJHRXVFRQGXFWE\WKHGHIHQGDQW  LQWHQWLRQWRFDXVHRUUHFNOHVV
disregard of the probability of causing emotional distress, (3) severe emotional suffering
DQG  DFWXDODQGSUR[LPDWHFDXVDWLRQRIWKHHPRWLRQDOGLVWUHVV¶ ´ Agarwal v. Johnson
(1979) 25 Cal.3d 932, 946, disapproved on another point in White v. Ultramar, Inc.
(1999) 21 Cal.4th 563, 574, fn. 4.)
$OWKRXJK³HPRWLRQDOGLVWUHVVPD\FRQVLVWRIDQ\KLJKO\XQSOHDVDQWPHQWDO
reaction such as fright, grief, shame, humiliation, embarrassment, anger, chagrin,
GLVDSSRLQWPHQWRUZRUU\´ F letcher v. Western National Life Insurance Company (1970)
10 Cal.App.3d 376, 397 ( F letcher)), to make out a claim, the plaintiff must prove that
emotional distress was severe and not trivial or transient. ( Id. at pp. 396-397)
7KH&DOLIRUQLD6XSUHPH&RXUWKDVVHWD³KLJKEDU´IRUZKDWFDQFonstitute severe
distress. ( Hughes v. Pair (2009) 46 Cal.4th 1035, 1051 ( Hughes  ³6HYHUHHPRWLRQDO
GLVWUHVVPHDQVµ ³HPRWLRQDOGLVWUHVVRIVXFKVXEVWDQWLDOTXDOLW\RUHQGXULQJTXDOLW\WKDWQR
reasonable [person] in civilized society should be expected WRHQGXUHLW´ ¶>&LWDWLRQV@´
(Potter v. F irestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 1004 ( Potter), quoting

Girard v. Ball (1981) 125 Cal.App.3d 772, 787-788 & F letcher, supra , 10 Cal.App.3d at
p. 397; see Rest.2d Torts, § 46, com. j, p. 78.) MorHRYHU³ µ>L@WLVIRUthe court to
determine whether on the evidence severe emotional distress can be found; it is for the
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MXU\WRGHWHUPLQHZKHWKHURQWKHHYLGHQFHLWKDVLQIDFWH[LVWHG¶>&LWDWLRQ@´ F letcher,

supra, 10 Cal.App.3d at p. 397, italics added.)
Pertinent here is Hughes, supra, 46 Cal.4th 1035. There, the plaintiff sued a
trustee for, among other things, intentional infliction of emotional distress, alleging that
he made sexually explicit, offensive, and threatening comments, in effect, demanding sex
if she wanted her request for funds from the trust to be granted. ( Id. at p. 1040.) In
XSKROGLQJVXPPDU\MXGJPHQWDJDLQVWKHUWKHFRXUWFRQFOXGHGWKDWWKHSODLQWLII¶V
DOOHJDWLRQVWKDW³VKHKDVVXIIHUHGGLVFRPIRUWZRUU\DQ[LHW\XSVHWVtomach, concern, and
DJLWDWLRQ´DVDUHVXOWRIWKHGHIHQGDQW¶VFRQGXFW³GRQRWFRPSULVHµ ³ µHPRWLRQDOGLVWUHVV
of such substantial quality or enduring quality that no reasonable [person] in civilized
VRFLHW\VKRXOGEHH[SHFWHGWRHQGXUHLW¶ ´ ¶>&LWDWLRQ@´ Id. at p. 1051; compare with

Saari v. Jongordon Corp. (1992) 5 Cal.App.4th 797 [complete disruption of life and
diagnosis of depression]; Kelly-Zurian v. Wohl Shoe Co. (1994) 22 Cal.App.4th 397
[anxiety, tightness in chest, heart palpitations, panic attacks, depression, insomnia, and
diagnosis of post traumatic stress disorder].)
:RQJDOOHJHGLQKHUFRPSODLQWWKDWWKHSRVWLQJFDXVHGKHUWRVXIIHU³VHYHUH
HPRWLRQDOGDPDJH´+RZHYHULQKHUGHFODUDWLRQVKHVWDWHGRQO\WKDWWKHUHYLHZ³ZDV
very emotionally upsetting to me, and has caused me to lose sleep, have stomach upset
DQGJHQHUDOL]HGDQ[LHW\´
This minimal showing does not reflect emotional distress that was any more
severe, lasting, or enduring than that shown in connection with the summary judgment
motion in Hughes, and we reach the same conclusion reached by our Supreme Court.
:RQJ¶VDOOHJHGHPRWLRQDOUHDFWLRQWREHLQJSURIHVVLRQDOO\FULWLFL]HGLQD<HOSUHYLHZ
however unjustified or defamatory that criticism might have been, does not constitute the
sort of severe emotional distress of such lasting and enduring quality that no reasonable
person should be expected to endure. ( Potter, supra, 6 Cal.4th at p. 1004.) This is
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especially so because Jing later modified the review on Yelp to delete the allegedly
defamatory remarks.
b. Negligent Infliction
A claim of negligent infliction of emotional distress is not an independent tort but
the tort of negligence to which the traditional elements of duty, breach of duty, causation,
and damages apply. ( Potter, supra, 6 Cal.4th at p. 984; Burgess v. Superior Court (1992)
2 Cal.4th 1064, 1072 ; Marlene F. v. Affiliated Psychiatric Medical Clinic, Inc. (1989) 48
Cal.3d 583, 588.)
In Molien v. Kaiser Foundation Hospitals (1980) 27 Cal.3d 916 ( Molien), the
Supreme Court made it clear that to recover damages for emotional distress on a claim of
negligence where there is no accompanying personal, physical injury, the plaintiff must
VKRZWKDWWKHHPRWLRQDOGLVWUHVVZDV³VHULRXV´ Id. at pp. 927-930; Burgess v. Superior

Court, supra&DOWKDWSIQ>³>W@KHUHTXLUHPHQWWKDWWKHHPRWLRQDOGLVWUHVV
VXIIHUHGEHµVHULRXV¶KDVLWVRULJLQVLQ Molien´@Potter, supra, 6 Cal.4th at p. 999
>HPRWLRQDOGLVWUHVVPXVWEH³VHULRXV´@ Thing v. La Chusa (1989) 48 Cal.3d 644, 668
>³VHULRXV´@
0RURYHUWKHFRXUWH[SODLQHG³ µVHULRXVHPRWLRQDOGLVWUHVVmay be found where a
reasonable man, normally constituted, would be unable to adequately cope with the
PHQWDOVWUHVVHQJHQGHUHGE\WKHFLUFXPVWDQFHVRIWKHFDVH¶ >&LWDWLRQ@´ Molien, supra,
27 Cal.3d 916 at p. 928, quoting Rodrigues v. State (1970) 52 Haw. 156, 283 [472 P.2d
509, 520].)
,QRXUYLHZWKLVDUWLFXODWLRQRI³VHULRXVHPRWLRQDOGLVWUHVV´LVIXQFWLRQDOO\WKH
VDPHDVWKHDUWLFXODWLRQRI³VHYHUHHPRWLRQDOGLVWUHVV´,QGHHGJLYHQWKHPHDQLQJRI
both phrases, we can perceive no material distinction between them and can conceive of
no reason why either would, or should, describe a greater or lesser degree of emotional
distress than the other for purposes of establishing a tort claim seeking damages for such
an injury.
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$FFRUGLQJO\ZHDJDLQILQGWKDW:RQJ¶VVKRZLQJGRHVQRWUHIOHFWWKHVRUWRI
serious emotional distress with which a reasonable, normally constituted person would be
unable to cope.
c. Dismissal
In sum, we find that Wong failed to make a prima facie showing of probable
success on her cause of action for intentional or negligent infliction of emotional distress
because the evidence of her response to the posting, if believed, does not constitute
³VHYHUH´RU³VHULRXV´HPRWLRQDOGLVWUHVV$FFRUGLQJO\WKHWULDOFRXUWHUUHGLQGHQ\LQJWKH
anti-SLAPP motion as it applied to that claim.
d. Redundant Claims
)LQDOO\ZHPDNHWKHIROORZLQJREVHUYDWLRQDERXW:RQJ¶VFODLPVIRULQWHQWLRQDO
and negligent infliction of emotional distress. They are based on the same alleged
conduct as her libel claim. Concerning intentional infliction of emotional distress, Wong
alleged that defendants intentionally made false statements about her and her practice. 7
Concerning negligent infliction of emotional distress, Wong alleged that defendants
breached a duty to not make false statements about her and her practice.8 In essence,
7

We doubt that Wong could make out a claim if the review did not contain any
false assertions.
To make out a claim for intentional infliction of emotional distress, a plaintiff
PXVWSURYHDPRQJRWKHUWKLQJVWKDWWKHGHIHQGDQW¶VDOOHJHGFRQGXFW was
³ µRXWUDJHRXV¶ ´ZKLFKPHDQVFRQGXFW³ µVRH[WUHPHDQGRXWUDJHRXV³DVWRJREH\RQGDOO
possible bo[u]nds of decency, and to be regarded as atrocious, and utterly intolerable in a
FLYLOL]HGFRPPXQLW\´ ¶>&LWDWLRQ@´ Coleman v. Republic Indemnity Ins. Co. (2005)
132 Cal.App.4th 403, 416, quoting Alcorn v. Anbro Engineering, Inc. (1970) 2 Cal.3d
493, 499, fn. 5; Potter, supra, 6 Cal.4th 965, 1001.) Although posting a review
containing false assertions may constitute extreme and outrageous conduct; posting a
negative but otherwise truthful review could hardly be considered atrocious and
intolerable conduct that goes beyond the bounds of decency.
8

Again, we doubt that Wong could make out a claim if the review did not contain
any false assertions. To establish liability for negligence, a plaintiff must prove duty,
breach, causation, and damages. ( Ortega v. K mart Corp. (2001) 26 Cal.4th 1200, 1205.)
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:RQJ¶VLQIOLFWLRQRIHPRWLRQDOGLVWUHVVFODLPVDUHPHUHO\DOWHUQDWLYHOHJDOWKHRULHVIRr
holding defendants liable for the same conduct underlying her libel claim.
Moreover, although these causes of action are designed to protect against injury to
RQH¶VHPRWLRQDOVWDWH:RQJFRXOGKDYHUHFRYHUHGRQO\GDPDJHVIRUHPRWLRQDOGLVWUHVV
On the other hand, the potential recovery on her libel claim was not so limited. Wong
ZRXOGEHHQWLWOHGWR³WKHDPRXQWZKLFKZLOOFRPSHQVDWHIRUDOOWKHGHWULPHQWSUR[LPDWHO\
FDXVHG´E\GHIDPDWLRQ &LY&RGH WKDWLVVKHZRXOGEHHQWLWOHGWRWKHDPRXQW
of damages that would make her whole. (5DYHQ¶V&RYH7RZQKRPHV,QFY.QXSSH

Development Co.  &DO$SSG>³>W@KHSXUSRVHRIWRUWGDPDJHVLVWR
make the injured plaintiff whole].) Such compensatory damages would include damages
for injury not only to her reputation but damages for emotional distress²i.e., shame,
anguish, humiliation, etc. ( Carney v. Santa Cruz Women Against Rape (1990) 221
Cal.App.3d 1009, 1022; e.g., Russell v. Geis (1967) 251 Cal.App.2d 560 [upholding
damages for injury to reputation, inability to gain employment, and emotional distress];

Gertz v. Robert Welch (1974) 418 U.S. 323, 350.) Moreover, a defendant who proves
defamation may also seek punitive damages. ( Lackner v. North (2006) 135 Cal.App.4th
1188, 1212.)
,QOLJKWRIKHUOLEHOFODLP:RQJ¶VDOWHUQDWLYHFODLPVIRULQIOLFWLRQRIHPRWLRQDO
distress are redundant. They added nothing of substance to her complaint. They would
be no easier to prove. They provided no different factual or legal basis for recovery.
And, as noted, potential recovery under them could be less than under her libel claim.
Under the circumstances, therefore, the dismissal of those claims amounts to a loss of
nothing.
Although the laws proscribing defamation may establish a duty not to publish false and
injurious statements, we know of no corresponding law proscribing negative but truthful
criticism or of any duty imposed by law not to truthfully and publicly criticize others.
Obviously, any such law or duty would have difficulty passing muster under the First
Amendment.
26

V I. D ISP OSI T I O N
7KHRUGHUGHQ\LQJGHIHQGDQWV¶DQWL-SLAPP motion is reversed. The matter is
remanded and the court directed to enter a new and different order granting the motion to
GLVPLVVDOOFDXVHVRIDFWLRQDJDLQVW0DGHQ\LQJWKHPRWLRQWRGLVPLVV:RQJ¶VFDXVHRI
action for libel against Jing; and granting the motion to dismiss the causes of action for
intentional and negligent infliction of emotional distress against Jing.

______________________________________
RUSHING, P.J.

WE CONCUR:

____________________________________
PREMO, J.

____________________________________
ELIA, J.
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